SD ONE CALL BOARD CONTRACT
11-2610-006

AGREEMENT FOR LEGAL SERVICES

____ BETWEEN SOUTH DAKOTA ONE CALL, A STATE AGENCY OF THE
STATE OF SOUTH DAKOTA, AND TIMOTHY M. ENGEL OF MAY, ADAM, GERDES

& THOMPSONLLP

South Dakota One Call, heteinafter (*SDOC?) and Timothy M. Engel, hereby agree that
SDOC wit reeeive legal advice and representation as provided in this Agreement.

Section 1.

Section 1l,

Section Hl.

Scope of Work: 5

Timethy M. Erigel agrees fo provxde legal services and represefit
SDOC as needed. o .

Payment Provisions:

It is hereby agreed that, in conade‘ratron of fulfl Hmen’c of the terms

of this Agreement, 8DOC shaﬂ pay Timicthy M. Engel, within thirly

(30) days of receipt of agceptable invoices, subject to ordinary
State of South Dakata voucher clearance reguirements, an amount
equal to the number of hours billed: times: an hourly rate not to
exceed One Hundred Fifty Dollars. per hour ($150.00). The tofal
amount expended under this. contract shall not exceed Ten
Thousand Dollars ($10,0600).

Expenses for travef neals and fodging incurred by Tmothy M.
Engel on behalf of SDGC sshall be reimbursed, upen subprission of
a complete fisting of all expenses actually incurred in the
performance of this Agreement. ‘

indepenident Contfractor:

While perfarming the servites hereunder, T"tmot’hy M Engel s st siie

acting as an independent contractor and not.as an officer, agent or
employee of SDOC or of the Siate of South Dakota.
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Section V.

Section V.

Section V1.

Section Vil

Section Vi

Hold Harmless and indemnification:

Timothy M. Engel agregs o mdemnxfy and hold the State of South
Dakota, its officers, agents dnd employees, harmless from and
against any and all actwnsf suits, damages, Habifity or other
proceedings whigh may afise jas the result of perfarmirig services

hereunder. This seclion does not require Timothy M. Engel to be .

responsible for or defend agalnst claims or damages arising from
the erors or omissions of ithe Sfate, its officers, agents or
employees or from the errors or omissions. of third paities. that are
not officers, emp}oyees ora 'epts of Timothy M, Engel, unless such
errors or omissions resurtad from the acts or omissions of Timothy
M. Engel. Nothing in this agreement Is intended to’ impair the
insurance coverage af Tmothy M. Enget or any subrogation rlghfs

of Timothy M. Engel insurers.

Insurance:

Timothy M. Engel hereby agreies to maintain during the term of this

Agreement appropriate and ao‘equate nsurance coverage including .
general liability, autorigbile | liability and professional lability . .. .

insurance and shal pmwde iSDOG. with evidence théreof upon
request:

Limitations Upon Legal Replfésentaﬁon:

it is agreed and acknowledgeﬁ by Timothy M. Engel that in ‘order
for Timothy M. Engel to represent the State of South Dakota or the
interests of SDOC inany court of law, he or any substitute counsal
must receive an appomtment as an Assistant Atforneéy Gengral
from the Attorney General of the State.

Term of the Agreement:
The term of this Agreemetit s" all cmimience oh September 22
2010, and shall remain in effect through September 22, 2011,
Termination:

This Agreement may be termmated by either pafcy hereto upon
thirty (30) days written notice.
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Section iX.

Section X.

Section XI.

Section XIi

Section Xiil

Section XIV

Default Provisiori:

This Agreement depends tpon the vcontinued avaitability of
appropriated funds and -expenditure authority from the Legislature
for this purpose. This Agreement will be terminated by the State if
the Legislature falls to appropiiate funds or grant expenditure
authority. Termination for this reason is not a defaulf by the State
nor does it give rise to a claim. agamst the State.

Amendment:

The provisions in this Agreeﬁfient may only be aftered, modified or
changed by written amendment hereto subject to the same
approval requirements as in this Agreement. .
Agreement Not }&ssi'gnabie-

This Agreement is not asslgnable by Timothy M. Engel either in
whole 6t in part, without the wntten conserit of SDOC.

Payments Include All Taxes _
Payments made 1o Timothy M Engel or his firm as specified herein
shall be deemed to include all taxes of any description, federal,
state or municipal assessed agalnst Timothy M. Engel by reason-of .
this Agreement.

South Dakota Law COnthing

It is expressly understood and agreed by the part:es hereto that this.

Agreement shall be governed by the laws of the State of Ssuth
Dakota both as to- mterpreiatmn and performance.

Conflict of Interest:

Tirnothy M. Engel agrees nat to participate as Counsel, in persan or:
his law firm, in opposition to the interests of the State of South
Dakota or any of ifs departments, bureaus, boards or commissions
consistent with the policy attached hereto and labeled Exhibit A.
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FOR SOUTH DAKOTA ONE CALL:

tive ﬁi‘réciér

Dated: ///30/9'14’/"  Dated: H/Z{z/fp

The foregoing Agreement is hereby approved as to farm.

Mty Josatioy " by TPHAA G

Mardy Jackley
Attorney Genetal

oas_12/27 2010 _

Extiibit A,

POLICY CONGERNING CONFLICTS OF INTEREST

This policy is adopted to address the :ssue of potential conflicts of interest with .
regard to the State of South Dakots and 'attomey‘?s contracting with the State of South
Dakota (“State™ to perform legal services. This policy will be attached as an addendum
to any contract for legal services entered into @eﬁwéen the State and :ény' attormey .

contracting to parform those legal services and rshja“ﬂ bacome a part of that centract. .
A.  Exceptas provided in paragraph B ef this policy, if an attomney contracting

to perform legal services with the State has a 'ﬁendmg clairn against the State or its .

employees on behalf of a client; or in the event aéx.attomey with an existing contract for




legal services with the State is approached by a client seeking to file a lawsuit against,
the State or its employees, the contracting attorney shall notify the Attornay Qe.h__aréi
and the manager of the state PEPL Fund if wiiting of that conflict of interest prior to the
time a contract is signed or prior to undertaking representation of the adverse client.
The Attorney General shall personally decide within ten working days whether or not the
State will waive any conflict of interest created by that Glaim. The Attorney General will
consider the magnitude of the claim against the State, the appearance of impropriety

which could adversely affect the interests of the State, the. degree, if any, fo which the

contracting aftorney has or will gain aceess to information which wotdd give himr an
unidue advantage in representing a client whose interests are adverse to the State,
whether the department or agency against which the claim is made is also a department

or agency that will be represented by the conlracting aftorney, and any other factor

which the Attorney General may deem pertinerit in his discretion.

Notification of the Attoney Generat under this paragraph, priar to the ‘
commencement of an action is not required if the contracting attorney is approached by

a client to commence an action against the State and fhe contracting attorney: has a
good faith belief that absent immediately filing, the actior would be barred by a statute
of limitations or comparable provision. Under these circumstances, the confracting
attorney shall, as soon as practical, contact the Attomey ‘General regarding tﬁe‘cénﬂfct

and agrees that if the conffict of interest is not waived, to withdraw from regresenting the

client in the pending action.’ : ,
B.  Any conflict of interest which may be created by the folfowing situations
will automatically be deerned to be waived by the Afferney General and will nof be

subject to the notification requifements of this policy statement: S
1. Any action where the contracting attomey represents a codefendant with the - '

State in a claim or lawswit, regardiess of any cross-claim or third-party claim

which the State and the attorney’s non-State client may have against each-other; -

unless the cross-claim or third-party clafm was readily apparent &t the time af

contracting with the non-State client and seeks significarit monetary

consequences; the cross-claiii is. against a state agency which the coritracting

attorney represents; o by virtue of representation of the State under contract the.
attorney had access to information which would give the non-State client an

unfair advantage.
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2.

. representation of the State under contract, the-contracting attorney had access

10.

Any condemnafion action in which the contracling attorney represents a
condemnes. '

Any administrative Toensing proceeding in which the contracting attorney
appears representing a client, regardiess of the fact that the clienf may make a
claim which would be adverse to a position taken by @ department or agency of « -
state government; unless the claims, if successful, will have significant monefary
consequences to the State; or by virtue of fepreseéntation of the State under
contract the contracting attorney had access fo information which would give the
non-State client an unfair advaniage. :

Any administrative proceeding before the Depariment of Revenue in which the
contracting attorney’s client may have a claim which would create a potential
liability for the State of South Dakota; unless the claim, if successful, will have ...

significant mornietary consequences to the State; or by virtue of zepresentation of
the State under contract the contracting attorney had access to information which
would give the non-State client arr urdair advantage. ‘

. Any bankruptey proceeding In which the contracting attomey represants a dient. T

other than the State of South Dakota and in which the State of South Dakota has
a secured or unsecured claim. i _ '

Any activity relating to the negotiation. of a contract with the State: of -South
Dakoeta and another client represented by the contracting atiomey; unless e -
contracting attorney is actively repiresenting the departmerit or agenesy of state’
government with which the contract is being negotiafed, or by viriue of -
representation of the ‘State under contract the contracting attomey had accessfo * ", =
information which would give the non-State client an untair advantage. ’ I

Thie defense of any criminal action; unless the attorney has an existing -contraet
as a special prosecutor it criminal actions.for the State of South Dakota; or it

information which would give. the non-State client an unifair -advantage in 'tﬁei S ;
criminal action. ' A '

Any small claims action i which the eor:itracting aftorney represenis-any piainﬁ”ff
or defendant with interests adverse to those of the State. ‘

Any action brought- through representation under a long-term  contract o
appointment of :any other governmenital enfity, whether or not that governmental
entity has interests that are adverse to those of the State; unless the daim, i
successfui, will have significant menetary consequences against the State of
South Dakota.

Any action in which the Sfate is a named party but has only a nominal interest, as
ift martgage foreclosures and quiet title actions,




11. Any lobbying activily by the cohirdcting attorney

12. Any worker's compenisation case in which the contracling attorney represen
claimant, unless the confracting atformey represents the South Dakata

Department of t of Labor in matters relating to worker's compensation c‘!alms o BEE

benefits.

C. The Attorney General reserves the right to raise a conflict of interest,
notwithistanding the automatic waiver provisions of patagraph B of this poliey, where a
gonflict of interest covered by the South Dakota Rules of Professional Conduct exists

and in the discretion of the Atforey. General, is i determined to be in the State’s best =
interest to raise the conflict, The Attormey General shalf notffy the contracting attorney  ~
of the existence of the conlict and the delineation of walver within seven days of the

Attorney General's actual notice of the eontracting attomey’s—r-acﬁen against the Siate.
D, For purposes of this poﬁcy 1) the term cmntractmg attamey" means the

means the State of Scuth Dakota and any’ branch, censtmmonai office, departmar,;t. tadin 1

agency, institution, board, commission, authority, or other entity by state government;

and 3) the term "significant monetary consequences” means that the suit, claim, action
or other proeeeding agairist the State, if successful, could reasonably result in the State- - |

making payments to the contracting attomey, the client or the class the client represents
in excess of 350,000 or in the case.of the progeeding agsinst the Department of

P

Revenue, or Gther state taxing entity payments of lost revenue in excess of §50,000.
E. This guideline shiall not be construed as altering or reducing an attomeys :
obligations fo his client under the South Dakota Rules of Professional Conduct

specifically stated herein.
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